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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON
VASQUEZ, Judge: Respondent determ ned a deficiency of
$34,045 in and additions to tax under sections 6651(a)(1),?
6651(a)(2), and 6654(a) of $2,958.97, $1,117.83, and $491. 49,

respectively, on petitioner’s 1998 Federal incone tax.

1 Unless otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the year in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.
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After concessions,? the issues for decision are: (1) How
much of an alinony deduction petitioner is entitled to for 1998;
(2) whether petitioner is entitled to claimdependency exenptions
for his children for 1998; (3) whether petitioner is entitled to
cl ai m head of household filing status for 1998; (4) whether
petitioner is entitled to deduct any anount for unreinbursed
enpl oyee busi ness expenses for 1998; and (5) whether petitioner
is liable for the addition to tax pursuant to section 6651(a)(1)
for 1998.

FI NDI NGS OF FACT
Sone of the facts have been stipulated and are so found.

The stipulation of facts and the attached exhibits are

2 M. Mher stipulated that he received incone in excess of
t he amount determ ned by respondent. Respondent stipul ated that
M. Maher had total prepaid Federal inconme tax credits of
$20, 894, paid $12,698 in State and | ocal incone taxes, and nade
$400 in charitable contributions for 1998. Respondent conceded
that M. Maher is entitled to an alinony deducti on consi sting of
one-hal f of the nortgage paynents (principal and interest) he
pai d, one-half of the real estate taxes he paid, one-half of the
homeowner s i nsurance he can prove he paid, and the health and
aut onobi | e i nsurance he can prove he paid on behalf of his wfe.
Respondent conceded that M. Mher is entitled to deduct as an
item zed deduction the other half of the nortgage interest and
real estate taxes paid.

At trial and on brief, M. Mher did not address the
additions to tax pursuant to secs. 6651(a)(2) and 6654(a).
Therefore, we find that M. Mher abandoned these issues. See
Pet zol dt v. Conm ssioner, 92 T.C 661, 683 (1989); Mney V.
Commi ssioner, 89 T.C 46, 48 (1987).
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i ncorporated herein by this reference. At the tine he filed his
petition, WIIliam Maher (M. Mher) resided in Staten |sland, New
Yor k.

M. Mher's Separation FromH s Wfe

I n August 1983, M. Maher and Donna Maher (Ms. WMher)
purchased a hone | ocated at 305 Livernore Avenue, Staten |sland,
New York (305 Livernmore). M. Mher and Ms. Mher have two
children: Kristen Maher (Kristen), born Cctober 21, 1984, and
Wl liam Maher, Jr. (Billy), born Decenber 18, 1986.

In May 1996, M. Mher noved out of 305 Livernore. During
1998, he lived at 966 C ove Road, Staten Island, New York (966
Cl ove).

On or about the date he noved out of 305 Livernore, M.
Maher filed for divorce fromMs. Maher. As of the tine of
trial, M. Maher and Ms. Maher were separated but not divorced.

On Cctober 17, 1996, the Suprene Court of the State of New
York issued an order, pendente lite (1996 order), requiring M.
Maher to pay: (1) The existing first nortgage, real estate
t axes, and honmeowner’s insurance on 305 Livernore, (2) the
unr ei nbursed nedi cal and prescription drug expenses of Ms. Mher
and their two children, (3) the autonobile insurance on two cars,
(4) $651 per week of child support, and (5) his children’ s school
tuition. The 1996 order gave Ms. Mher exclusive use and

occupancy of 305 Livernore.
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The 1996 order gave M. Maher and Ms. Mher joint |egal
custody of both children and gave Ms. Maher prinmary physi cal
custody of both children. The 1996 order ordered that M. WMher
was to have physical custody of both children every weekend from
Friday evening at 7 p.m through Sunday evening at 7:30 p.m
Ms. Maher had the right to have both children on the third
weekend of each nonth, but she was not required to have them on
t hat weekend. Additionally, the 1996 order ordered that M.
Maher was to have physical custody of both children from6: 30
p.m to 8:30 p.m on every Wdnesday.

On June 9, 1998, the Suprene Court of the State of New York
i ssued a decision and order in response to a notion for change in
custody of both children (1998 order). The court stated that
“Clearly, the joint custody arrangenent has failed.” The court
pai nted an extrenely unflattering portrait of Ms. Mher and
noted that the court-appoi nted expert recommended that M. Mher
have sol e custody of both children. The court, however, decided
that M. Maher shoul d have sol e physical custody of Kristen only.
The court granted sol e physical custody of Kristen to M. Maher
effective July 12, 1998.

Nei t her the 1996 order nor the 1998 order states who is
entitled to claimthe dependency exenptions for Kristen or Billy.
Ms. Maher did not sign a rel ease of dependency exenption for

Kristen or Billy for 1998.
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During 1998, Kristen lived with M. Mher at 966 C ove
virtually the whole year. During 1998, Billy lived with M.
Maher at 966 Clove for nost of the year.

Payments Made by M. WNaher

In 1998, M. Mher paid the follow ng anounts: (1) Mortgage
paynments on 305 Livernore totaling $9,271.80 in principal,
$4,086.33 in interest, and $1,546.39 in real estate taxes; (2)
$812 in honeowners insurance on 305 Livernore; (3) $2,688 in
heal th i nsurance prem uns; and (4) $2,364 in autonobile
insurance. Thirty percent of M. Mher’s health insurance
prem uns were for the benefit of Ms. Mher.

During 1998, M. Maher owned a 1990 nodel year car, and Ms.
Maher owned a 1996 nodel year car. M. Mbher paid for collision
coverage on Ms. Maher’'s car but not on his car.

M. Mher's Professional Background

M. Maher has been a certified public accountant for
approxi mately 15 years. In 1977, he received a B.A in
accounting from New York University. [In 1983, he received an
MS. in tax fromLong Island University.

From 1977 through 1978, M. Maher worked as a financi al
consultant for AT&T. During 1979, he perfornmed tax work for the
City of New York. During 1980, he worked for the Internal
Revenue Service as a revenue agent. From 1980 through 1983, he

was an auditor at Deloitte, Haskins & Sells. From 1983 through
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1996, M. Maher worked in the tax departnent of the New York
Times. \Wen he left the New York Tines in 1996, M. Mher was
its tax director. From 1997 through Septenber 2001, M. Maher
performed financial consulting and tax work for Coopers & Lybrand
and its successor (Coopers). 1In 1998, he was a manager at
Coopers and worked in the Stanford, Connecticut, office. Since
Sept enber 2001, M. ©Maher has been a financial consultant and tax
return preparer for individuals.

M. Mher’'s 1998 Tax Return

M. Maher received a Form W2, Wage and Tax Statenent, from
Coopers for 1998 reporting $121, 145 in wages. He al so received
Forms 1099-Dl V and 1099-INT for 1998 reporting dividends and
i nterest.

Before 1998, M. Maher filed all of his required tax
returns. He did not file a Federal individual incone tax return
for 1998. M. Mher knew that he was required to file a tax
return for 1998 by April 15, 1999. 1In 2001, he provided a copy
of an unfiled return for 1998 to respondent.

OPI NI ON

Deductions are a matter of |egislative grace, and the

t axpayer has the burden of showing that he is entitled to any

deduction clainmed.® Rule 142(a); New Colonial Ice Co. v.

8 M. Mher does not contend that sec. 7491(a) is
applicable to this case.
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Hel vering, 292 U. S. 435, 440 (1934). M. Mbher’s testinony was
credible, and the testinony of other w tnesses and docunentary
evi dence corroborated his testinony. Under the circunstances
presented here, we will rely on M. Maher’s testinony to sustain
hi s burden of establishing error in respondent’s determ nations.
Al i nony

Section 215(a) permts a deduction for the paynent of
alinony which is includable in the gross incone of the recipient
under section 71. Section 71(b)(1) defines alinony or separate
mai nt enance as any cash paynent neeting the four criteria
provi ded i n subparagraphs (A) through (D) of that section.

Respondent concedes that M. Mher is entitled to an alinony
deduction consisting of one-half of the nortgage paynents
(principal and interest) he paid, one-half of the real estate
taxes he paid, one-half of the homeowners insurance he paid, and
the health and aut onobil e insurance he paid on behalf of Ms.
Maher. M. Maher does not argue that he is entitled to an anount
greater than that conceded by respondent. The parties sinply
di spute the total anopunt.

We found that M. Mher paid principal and interest for the
nortgage, and real estate taxes on 305 Livernore totaling
$9, 271. 80, $4,086.33, and $1, 546. 39, respectively. Accordingly,

one-half of the principal, interest, and real estate taxes equals
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$4, 635. 90, $2,043.17, and $773. 20, respectively. W concl ude
that M. Maher is entitled to deduct these anmounts as alinony.

We found that M. Mher paid honmeowners insurance on 305
Li vernmore totaling $812. Accordingly, one-half of the honeowners
i nsurance equal s $406. W conclude that M. Mher is entitled to
deduct this anmount as alinony.

W found that M. Maher paid $2,688 in health insurance
premuns in 1998 and that 30 percent of M. Maher’s health care
prem uns were for the benefit of Ms. Maher. Accordingly, we
conclude that M. Mher is entitled to deduct $806.40 of the
health care prem uns as ali nony.

The evi dence establishes that M. Maher paid $2,364 in
aut onobi l e i nsurance in 1998. Wen a taxpayer establishes that
he has incurred a deducti bl e expense but is unable to
substanti ate the exact anmount, we can estimate the deductible
anmount, but only if the taxpayer presents sufficient evidence to
establish a rational basis for nmaking the estimate. See Cohan v.

Comm ssi oner, 39 F.2d 540, 543-544 (2d Cr. 1930); Vanicek v.

Comm ssioner, 85 T.C. 731, 742-743 (1985). On the basis of the

record presented, we estimate that one-half of the autonobile
i nsurance was attributable to Ms. Maher. Accordingly, we
conclude that M. Mher is entitled to deduct $1,182 of the

aut onobi | e i nsurance as al i nony.
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Accordingly, M. Mher is entitled to an alinony deduction
of $9,846.67 in 1998.

Dependency Exenpti ons

Section 151(c) allows taxpayers an annual exenption for each
“dependent” as defined in section 152. Section 152(a) defines
dependents as certain individuals, including sons and daughters,
“over half of whose support, for the cal endar year in which the
t axabl e year of the taxpayer begins, was received fromthe
taxpayer (or is treated under subsection (c) or (e) as received
fromthe taxpayer)”.

The support test in section 152(e)(1) applies if: (1) A
child received over of half his support during the cal endar year
fromhis parents; (2) the parents are (a) divorced or legally
separated under a decree of divorce or separate mai ntenance, (b)
separated under a witten separation agreenent, or (c) living
apart at all tinmes during the last 6 nonths of the cal endar year;
and (3) such child is in the custody of one or both of his
parents for nore than one-half of the calendar year. |If these
requi renents are satisfied, as is the case herein, the “child
shall be treated, for purposes of subsection (a), as receiving
over half of his support during the calendar year fromthe parent
havi ng custody for the greater portion of the cal endar year”.

Id. This parent is referred to as the “custodial parent”. 1d.

To deci de who has custody, section 1.152-4(b), Income Tax
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Regs., provides that custody is “determ ned by the terns of the
nost recent decree of divorce or separate nai ntenance, or
subsequent custody decree, or, if none, a witten separation
agreenent.” In the event of so-called split custody, as is the
case herein, custody is “deened to be with the parent who, as
bet ween both parents, has the physical custody of the child for
the greater portion of the cal endar year.” 1d.

We have repeatedly held that we | ook to where the child
resided to determ ne which parent had physical custody for

pur poses of section 152(e)(1). Neal v. Conm ssioner, T.C Meno.

1999-97; O mshi v. Commi ssioner, T.C Meno. 1980-472; Dunke v.

Comm ssioner, T.C Meno. 1975-91, affd. w thout published opinion

524 F.2d 1230 (5th Cr. 1975); see also Meyer v. Conm Ssioner,

T.C. Meno. 2003-12; Horn v. Conmi ssioner, T.C. Menp. 2002-290;

Nieto v. Conmm ssioner, T.C Meno. 1992-296. Even if the custody

decree grants physical custody to one parent, we have held that
this parent is not entitled to a dependency exenpti on when the
children did not live with this parent for nost of the year.

QO mshi v. Comm ssioner, supra; Dunke v. Conmmi SSioner, supra.

We found as a fact that Kristen and Billy resided with M.
Maher for nost of 1998. Therefore, for purposes of section
152(e), M. Maher is the custodial parent. Accordingly, M.
Maher is entitled to claimexenptions for both Kristen and Billy

for 1998.



Head of Househol d

An individual qualifies as a head of household if the
individual is not married at the close of the taxable year and
mai ntains as his home a household that constitutes for nore than
one-half of the taxable year the principal place of abode of an
i ndi vidual who qualifies as the taxpayer’s dependent within the
meani ng of section 151. Sec. 2(b)(1)(A)(ii). An individual who
is legally separated fromhis spouse under a decree of divorce or
separate mai ntenance shall not be considered married. Sec.

2(b) (2)(B).

Respondent concedes that if M. Miher is entitled to one
exenption, he is entitled to claimhead of household status. W
concluded that M. Maher is entitled to cl ai mdependency
exenptions for Kristen and Billy. Accordingly, M. Mbher is
entitled to clai mhead of household status.

Unr ei mbur sed Enpl oyee Expenses

M. Mher clains he is entitled to deduct $9, 160 in
unr ei mbur sed enpl oyee busi ness expenses. This anmount conpri ses
$6, 910 of vehicl e expenses and $2, 250 of busi ness expenses that
do not include neals, entertainnent, and travel expenses.

M. Mher testified that in 1998 he drove “maybe 50--60
thousand mles on ny car” for work. M. WMher, however,
subm tted no docunentation or receipts to substantiate any of the

enpl oyee busi ness expenses he clains he incurred or paid in 1998.
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He also testified that his enpl oyer has a rei nbursenent policy
for enpl oyee busi ness expenses. M. Mher, however, did not
submt any evidence that his enployer did not reinburse himfor
his all eged busi ness expenses.

Pursuant to section 162(a), a taxpayer nay deduct all of the
ordi nary and necessary expenses paid or incurred during the
taxabl e year in carrying on a trade or business including a trade

or business as an enployee. Lucas v. Conm ssioner, 79 T.C. 1, 6

(1982). An enpl oyee cannot deduct trade or business expenses to
the extent that the enployee is entitled to rei nbursenment from
his or her enployer for expenditures related to his or her status

as an enployee. 1d. at 7; Kennelly v. Conm ssioner, 56 T.C 936,

943 (1971), affd. wi thout published opinion 456 F.2d 1335 (2d
Cr. 1972); Stolk v. Comm ssioner, 40 T.C 345, 356 (1963), affd.

326 F.2d 760 (2d GCir. 1964).
M. Maher was entitled to reinbursenent for his clained
unr ei nbur sed enpl oyee expenses. Accordingly, M. Mher is not

entitled to deduct any of these expenses.?

4 M. Mher is not entitled to deduct his unreinbursed
aut onobi | e expenses for an additional reason. Certain categories
of expenses nust satisfy the strict substantiation requirenents
of sec. 274(d) in order for a deduction to be allowed. The
expenses to which sec. 274(d) applies include autonobile
expenses. Secs. 274(d)(4), 280F(d)(4)(a)(i) and (ii). W may
not use the Cohan doctrine to estinmate expenses covered by sec.
274(d). Sanford v. Conm ssioner, 50 T.C. 823, 827 (1968), affd.
per curiam412 F.2d 201 (2d Cr. 1969); sec. 1.274-5T(a),
Tenporary Income Tax Regs., 50 Fed. Reg. 46014 (Nov. 6, 1985).

(continued. . .)




Failure To Tinely File

Section 6651(a)(1l) inposes an addition to tax for failure to
file a return on the date prescribed (determned with regard to
any extension of tinme for filing), unless such failure is due to
reasonabl e cause and not due to willful neglect. Section 7491(c)
provi des that the Conm ssioner shall bear the burden of
production with respect to the liability of any individual for
additions to tax. “The Conmm ssioner’s burden of production under
section 7491(c) is to produce evidence that it is appropriate to

i npose the relevant penalty”. Swain v. Conm ssioner, 118 T.C.

358, 363 (2002); see also Hi gbee v. Conmm ssioner, 116 T.C 438,

446 (2001). |If a taxpayer files a petition alleging sone error
in the determnation of the penalty, the taxpayer’s chall enge
w || succeed unl ess the Comm ssioner produces evidence that the

penalty is appropriate. Swain v. Comm Sssioner, supra at 364-365.

The Comm ssioner, however, does not have the obligation to
i ntroduce evidence regardi ng reasonabl e cause or substanti al

authority. Higbee v. Conm ssioner, supra at 446-447.

M. Maher stipulated that he did not file his return for

4(C...continued)

To substantiate a deduction attributable to autonobile
expenses, a taxpayer nust maintain adequate records or present
corroborative evidence to show the followng: (1) The anount of
the expense; (2) the tine and place of use of the |isted
property; and (3) the business purpose of the use. Sec. 1.274-
5T(b)(6), Tenporary Incone Tax Regs., 50 Fed. Reg. 46016 (Nov. 6,
1985). M. Maher did not maintain adequate records or present
corroborative evidence regarding his autonobile expenses.
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1998. M. Maher testified that he knew that he was required to
file a tax return for 1998 by April 15, 1999. W concl ude that
respondent satisfied his burden of production regarding this
I ssue.

M. Maher cl ainms he had reasonabl e cause for not filing
because he was overwhel med by his job, the custody battle for his
children, and his divorce. M. Mher is an experienced tax
professional. He knew of his obligation to file, and he sinply
chose to make other matters a priority over filing his return for
1998. He has to live with the consequences of his decision.
Accordingly, we hold that M. Maher is liable for the addition to
tax pursuant to section 6651(a)(1l) for 1998.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




